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06R-72 Introduce: 4-10-06
RESOLUTION NO. A- 83831

1 BE IT RESOLVED by the City Council of the City of Lincoln, Nebraska:

2 That the agreement fitled Harrison Heights Conditional Annexation and Zoning

3 Agreement, which is attached hereto, marked as Attachment "A" and made a part hereof by

4 reference, between the City of Lincoln and Developments Unlimited, LLP, outlining certain

5 conditions and understandings relating to the annexation of approximately 90.58 acres of property

6 generally located at North 89th Street and Leighton Avenue, is approved.

7 BE IT FURTHER RESOLVED that the Mayor is authorized to execute the Annexation

8 Agree'ment on behalf of the City.

9 di}}/j BE IT FURTHER RESCLVED that the City Clerk is directed to return two fully executed
10 copies of this Agreement to Rick Peo, Chief Assistant City Attorney, for distribution to the Owner.
11 BE IT FURTHER RESOLVED that the City C!érk is directed to record the Annexation
12 Agreement or a summary memorandum thereof with the Register of Deeds, filing fees to be paid
13 by the Owner.

See further Council Proceedings
on next page.

e ¥
AYES: Camp, Cook, Marvin,
McRoy, Newman, Svoboda;
NAYS: None; ABSENT:

Approved as to Form and Legality:

' Eschliman.
City Attoxney
ADOPTED Ap ;ved this o day of &‘Qr -, 2008:
APR 2 4 2006 M
24 { AT




06R-72

04/24/06 Council Proceedings:
NEWMAN  Moved to amend Bill No. 06R-72 by replacing the Harrison Heights Conditional

Annexation and Zoning Agreement with the attached substitute Harrison Heights
Conditional Annexation and Zoning Agreement.

Seconded by McRoy & carried by the following vote: AYES: Camp, Cook,
Marvin, McRoy, Newman, Svoboda; NAYS: None; ABSENT: Eschliman,




06R-72

MOTION TO AMEND NO. 1

| hereby move to amend Bill No, 06R-72 by replacing the Harrison Heights
Conditional Annexation and Zoning Agreement with the attached substitute Harrison

Heights Conditional Annexation and Zoning Agreement.

TAYED)
AS}ES: Camp, Cook, Marvin,
McRoy, Newman, Svoboda;
o NAYS: None; ABSENT:
e ’/// e / SO Eschliman.

W City Attorney

Approved as to Form & Legality:

Requested by: Law Department

Reason for Request: The substitute agreement eliminates the reference to the pending
impact fee appeal and other provisions no longer needed.

ADOPTED

APR 2 4 2006
Y CiTY COUNCIL




CITY OF LINCOLN

{Do Not Write in this Space)

Bill Control No.04 4.7, Date: /3. /54,

} /. 7
Requestfor: [ Ordinance Docketing Date JAQJ /’ f% “/’/ 706
P Resolution (To Be Entered by City Clerk)
DATE March 27, 2006 REQUEST MADE BY DEPARTMENT
Rick Peo Law

DESIRED DOCKET DATE: April 10, 2006

Emergency Measure Required:
1 Yes No

IF EMERGENCY, GIVE REASON (See Art. 6, Sec. 2 of Charter)

REASONS OR JUSTIFICATION FOR PROPOSED LEGISLATION

To approve the Harrison Heights Conditional Annexation and Zoning Agreement
between the City and Developments Unlimited LLP, relating to the annexation of
approximately 90.58 acres of property generally located at North 89th Street and

Leighton Avenue.

dee alos ﬁé-eﬁ?«ld?//w% 05017
ot-37 Cog.

o507

FILED

MAR 3 1 2005

CITY CLERK'S OFFICE
LINCOLN, NEBRASKA,

REQUESTOR
[ODOES LIDOES NOT

WISH TO REVIEW AND APPROVE THIS :
T

/)
AL PRaog

ORDINANCE PRIOR TO ITS INTRODUC DIRECTOR'S SIGNATURE DATE
TO BE USED BY THE FINANGE DEPARTMENT
BUDGET DATE: ACCOUNT NUMBER  DATE: FUND AVAILABILITY DATE:
REVIEW AND APPROPRIATE APPROVED
BALANCES
DIRECTOR OF FINANCE SIGNATURE
DISTRIBUTION

Return two (2) copies to City Clerk for Docket Number




SEacresT & Kavrkowski, P.C.

A LiMiTED LIABILITY ORGANIZATION

KENT SEACREST

E- : —law.
1111 LINCOLN MaLi, SUITE 350 MaD: kent@sk-law.com

LmcoLN, Neeraska 68508-3910 DaNay KarKowski

E-manL: danay@sk-law.com
TELEPHONE (402) 435.6000

Facsmiie (402) 435-6100

Mol-24737
RECEIVED
April 13,2006 APR 1 8 2006
HAND DELIVERY LAW DEPY.
Rick Peo
Chief Assistant City Attorney
575 South 10% Street

Lincoln, NE 68508
RE: Harrison Heights Conditional Annexation and Zoning Agreement
Dear Rick:

Enclosed please find three fully executed copies of the above Agreement. If you have any
questions regarding the enclosed, please give me a call.

Verygruly yours,
DQINAZ{&.KOWSKI

For the Firm

Enclosures




HARRISON HEIGHTS
CONDITIONAL ANNEXATION AND ZONING AGREEMENT

This Harrison Heights Conditional Annexation and Zoning Agreement
("Agreement”) is made and entered into thisoLé’zi day of M/ ‘ , 2006, by and
between the City of Lincoln, Nebraska, a municipal corporation (“City”),
Developments Unlimited, LLP, a Nebraska limited [liability partnership
(“Developer”).

RECITALS

A. Developer is the owner of Lots 5, 7, and 102, located in the SE 1/4 of
the S 1/2 of Section 14, Township 10 North, Range 7 East of the 6th P.M., Lancaster
County, Nebraska and Lots 9, 10, and 101, Irregular Tracts, located in the N 1/2 of
the S 1/2 of Section 14, Township 10 North, Range 7 East of the 6th P.M., Lancaster
County, Nebraska (collectively the “Property”). The Property contains approximately
90.58 acres of land generally located at North 89th Street and Leighton Avenue.

B. Developer has requested the City to annex the Property. ,

C. Developer has requested the City to rezone the Property from AG
Agricultural District to R-3 Residential District.

D. Developer has requested the City to approve the Harrison Heights
preliminary plat for 318 [ots.

E. The City has adopted Ordinance No. 18113, hereinafter referred to as
the “Impact Fee Ordinance” based upon an impact fee study prepared by Duncan
Associates dated October 2002 that went into effect on June 2, 2003. This Impact
Fee Ordinance enables the City to impose a proportional share of the cost of
improvement to the water, wastewater systems, arterial streets, and neighborhood
parks and trails, necessitated by and attributable to new development.

F. A Complaint for Declaratory and Injunctive Relief has been filed in the
District Court of Lancaster County, Nebraska. This Complaint prayed for judgment of
the district court declaring the Impact Fee Ordinance invalid and unenforceable and

for injunctive relief enjoining the imposition of impact fees. The District Court found




the Impact Fee Ordinance to be valid and enforceable as an excise tax. The decision
of the District Court has been affirmed by the Nebraska Supreme Court.

G. Pursuant to the Conditional Annexation and Zoning Agreement for
Regent Heights 1st Addition and Northern Lights Addition (“Regent Heights
Agreement”), the City and the developers of Regent Heights 1st Addition and
Northern Lights Addition constructed certain sanitary sewer trunk lines (hereinafter
“Sewer A” and “Sewer B”) to sewer 254 acres of land within the preliminary plat of
Regent Heights 1st Addition and Northern Lights Addition. Said Sewer A and Sewer B
can also sewer 746 acres of land outside of the boundaries of the preliminary plat for
Regent Heights 1st Addition and Northern Lights Addition, including the Property.

H. In the Regent Heights Agreement, the City agreed to charge owners of
land outside the boundaries of the preliminary plats for Regent Heights 1st Addition
and Northern Lights Addition who benefit from the extension of Sewer A and Sewer B
into an entirely new area, including the Property, a fair share of the cost of Sewer A
and Sewer B based upon a per-acre formula or some other fair share formula
approved by the City.

. Resolution No. A-79736 adopted by the City Council of the City of Lincoln
on September 20, 1999 established a connection fee of $1570.00 per acre for those
other property owners whose land is included within the 746 acres of land outside the
preliminary plats for Regent Heights 1st Addition and Northern Lights Addition and
sewerable by Sewer A and Sewer B.

J. The City is willing to annex the Property as requested by Developer
provided Developer agrees to contribute $142,210.60 as Developer’s fair share of the
cost to construct Sewer A and Sewer B based upon the cost of $1,570 per acre times
90.58 acres being annexed.

K. The Property is located within a rural fire protection district. Neb. Rev.
Stat. § 35-514 dealing with the City’s annexation of territory from rural fire
protection districts, provides in part that “(7) Areas duly incorporated within the
boundaries of a municipality shall be automatically annexed from the boundaries of

the district notwithstanding the provisions of §31-766 and shall not be subject to




further tax levy or other changes by the district, except that before the annexation is
complete, the municipality shall assume and pay that portion of all outstanding
obligations to the district which would otherwise constitute an obligation of the area
annexed or incorporated.” The City is willing to annex the Property as requested by
Developer, provided Developer agrees to pay all costs needed for the City to pay that
portion of all outstanding obligations of the district which would otherwise constitute
an obligation of the Property being annexed.

NOW, THEREFORE, in consideration of the mutual covenants contained
herein, the parties do agree as follows:

1. Annexation by the City. The City agrees to annex the Property.

2. Preliminary Plat. The City agrees to approve the Harrison Heights

preliminary plat.
3. Change of Zone. The City agrees to approve a change of zone rezoning

the Property from AG Agricultural District to R-3 Residential District.
4, Sewer A and Sewer B Connection Fee. Developer understands and

acknowledges that the Property was made sewerable by the construction of Sewer A
and Sewer B described in Recital G above and that Developer did not participate in,
nor contribute Developer’s fair share of the cost of construction of Sewer A and Sewer
B to serve the Property. Developer therefore agrees to pay prior to connection a
connection fee of $1,570.00 per acre times the 90.58 acres being annexed for a total
connection fee of $142,210.60. The City agrees to reimburse Developer for said
Connection Fee subject to the following conditions: (1) the reimbursement shall be
repaid semi-annually from wastewater impact fees collected from the same benefit
district the Property is located in; (2) in no event shall reimbursement exceed the
impact fees that would otherwise be due for the entire development of the Property;
(3) Developer shall not be entitled to any reimbursement of the Connection Fee in
excess of impact fees actually received from development of the Property; and (4)
any reimbursement to be paid from impact fees shall not constitute a general
obligation or debt of the City.

5. Sanitary Sewer. The City and Developer agree that the following are

the sanitary sewer infrastructure improvements necessary to permit the Property to
be sewerable and to promote the general health and welfare of the City.
-3-




A. Prairie Village Extension. A 10 inch sanitary sewer line

extending approximately 955 feet from the terminus of the existing 10 inch sanitary
sewer line in North 90™ Street is needed in the location generally shown on Exhibit 1,
which is attached hereto and incorporated herein by this reference (“Prairie Village
Extension”). Developer and City agree the Prairie Village Extension shall be
constructed through the City’s executive order construction process. The City and
Developer acknowledge that the construction of the Prairie Village Extension through
the executive order process is dependent upon the acquisition of a sanitary sewer
easement from a third party property owner. Consequently, the City agrees that in
the event Developer is unable to voluntarily obtain the easement from the third party
property owner, the City will use its condemnation power to acquire the easement.
Developer shall be responsible to reimburse the City all costs associated with
acquisition of the easement. Developer shall also be responsible for the cost
associated with upsizing the Prairie Village Extension from an 8-inch sanitary sewer
line to a 10-inch sanitary sewer line.

B. Leighton Extension. An 8-inch sanitary sewer line extending

from the terminus of the Prairie Village Extension to Leighton Avenue is needed in the
location generally shown on Exhibit 2, which is attached herete and incorporated
herein by this reference (“Leighton Extension”). The Leighton Extension shall be
constructed by Developer, at its cost, through the executive order process.

C. 90" Street Reconstruction. The City acknowledges that the 10-

inch sanitary sewer line that currently exists in North 90™ Street between manhole 7
and manhole 28, as shown on Exhibit 3 (“90™ Street Sewer”) has capacity to serve 66
acres of the Property. City and Developer agree that prior to final platting any
portion of the Property that exceeds 66 acres, City shall reevaluate the capacity of
the 90" Street Sewer to determine whether it needs to be reconstructed as a 12-inch
sanitary sewer line in order to serve the remaining acres of the Property. In the
event the Director of Public Works and Utilities Department determines
reconstruction to upsize the 90™ Street Sewer is necessary, Developer shall be
responsible, at its cost, for reconstructing the 90" Street Sewer as a 12-inch sanitary
sewer line prior to the City’s approval of any additional final plats of the Property.

-4 -




6. Leighton Avenue. Developer agrees that Leighton Avenue abutting the

Property must be improved to urban standards as a collector street at Developer’s
cost through the City’s executive order construction process before the City will allow
the final platting of the North 89th Street, North 91st Street, North 93rd Street, and
North 94th Street connections to Leighton Avenue. The paving width shall be
approximately 34 feet with no median. An Executive Order must be issued for the
construction of Leighton Avenue before the City will approve any final plat of Harrison
Heights with single family buildable lots that abut Leighton Avenue. The City, with
the cooperation of the Developer, shall acquire all temporary and permanent
nonexclusive easements necessary for the construction and operation of Leighton
Avenue as soon as reasonably possible. The costs of the temporary and permanent
easements including, but not limited to, the amount of any condemnation award,
court costs, expert witness fees, testing fees, interest, and City staff time shall be
paid by the Developer. The City is authorized to utilize condemnation, if necessary,
to acquire the temporary and permanent easements.

7. Rural Fire Protection District. Developer understands and

acknowledges that the City may not annex the Property lying within the boundaries of
the Rural Fire Protection District except by the City assuming and paying that portion
of all outstanding obligations of the District which would otherwise constitute an
obligation of the Property being annexed. Developer desires to be annexed by the
City and therefore agrees to pay, prior to annexation, the amount the City has
determined must be paid to the Rural Fire Protection District in order for the
annexation to be complete, based upon the City’s standard formula for calculating
such costs.

8. Future Cost Responsibilities. Developer understands and acknowledges
that the proposed development of the Property shall be subject to the payment of
Impact Fees and Developer agrees to pay said Impact Fees.

9. Binding Effect. This Agreement shall be binding upon and inure to the

benefit of the parties hereto and their respective heirs, devisees, personal
representatives, successors and assigns and shall inure to and run with the Property.

10. Amendments. This Agreement may only be amended or modified in

writing signed by the parties to this Agreement.
-5-




11. Further Assurances. Each party will use its best and reasonable efforts

to successfully carry out and complete each task, covenant, and obligation as stated
herein. Each of the parties shall cooperate in good faith with the other and shall do
any and all acts and execute, acknowledge, and deliver any and all documents so
requested in order to satisfy the conditions set forth herein and carry out the intent
and purposes of this Agreement.

12, Governing Law. All aspects of this Agreement shall be governed by the

laws of the State of Nebraska. The invalidity of any portion of this Agreement shall
not invalidate the remaining provisions.

13. Interpretations. Any uncertainty or ambiguity existing herein shall not
be interpreted against either party because such party prepared any portion of this
Agreement, but shall be interpreted according to the application of rules of
interpretation of contracts generally.

14. Construction. Whenever used herein, including acknowledgments, the
singular shall be construed to include the plural, the plural the singular, and the use
of any gender shall be construed to include and be applicable to all genders as the
context shall warrant.

15. Relationship of Parties. Neither the method of computation of funding

or any other provisions contained in this Agreement or any acts of any party shall be
deemed or construed by the City, Developer, or by any third person to create the
relationship of partnership or of joint venture or of any association between the
parties other than the contractual relationship stated in this Agreement.

16. Assignment. In the case of the assignment of this Agreement by any of
the parties, prompt written notice shall be given to the other parties who shall at the
time of such notice be furnished with a duplicate of such assignment by such assignor.
Any such assignment shall not terminate the liability of the assignor to perform its
obligations hereunder, unless a specific release in writing is given and signed by the
other parties to this Agreement.

17. Default. Developer and City agree that the annexation, preliminary
plat, and change of zone promote the public health, safety, and welfare so long as
Developer fulfills all of the conditions and responsibilities set forth in this Agreement.
In the event Developer defaults in fulfilling any of its covenants and responsibilities as

-6 -




set forth in this Agreement, the City may in its legislative authority rescind said
preliminary plat and rezone the Property to its previous designation or such other
designations as the City may deem appropriate under the then existing circumstances,
or take such other remedies, legal or equitable, which the City may have to enforce
this Agreement or to obtain damages for its breach. In the event the City defaults in
fulfilling any of its covenants and responsibilities as set forth in this Agreement, then
the Developer may take such remedies, legal or equitable, to enforce this Agreement
or to obtain damages for its breach.

18. Definitions. For purposes of this Agreement, the words and phrases
"cost” or "entire cost” of a type of improvement shall be deemed to include all design
and engineering fees, testing expenses, construction costs, publication costs,
financing costs, and related miscellaneous costs. For the purposes of this Agreement,
the words and phrases “building permit,” “development,” “Ilmpact Fee Facility,”
“Impact Fee Facility Improvement,” and “site-related improvements” shall have the
same meaning as provided for said words and phrases in the Impact Fee Ordinance.

19. Recordation. This Agreement or a notice or memorandum thereof shall
be filed in the Office of the Register of Deeds of Lancaster County, Nebraska at

Developer’s cost and expense.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the day and year first written above.

CITY OF LINCOLN, NEBRASKA,

a Zznicipal corporation
% Q I~

Coleen J. Seng{,/Mayor U




DEVELOPMENTS UNLIMITED, LLP, a
Nebraska limited liability partnership

By: RIDGE DEVELOPMENT COMPANY, a
Nebraska corporation, General Partner

By: { %/4

Thomas E. White

Wﬂ.%ment
s L Do

A6hif C. Brager
President of Construction

By: SOUTHVIEW, INC., a Nebraska
corporation, General Partner

By: 2,/1 =z
Jdhn F. Schleich, President

STATE OF NEBRASKA )
) sS.
COUNTY OF LANCASTER )

, 2006, by Coleen J. Seng, Mayor of the City of Lincoln, Nebraska, a

., The foregoing instrument was acknowledged before me this g?éd day of
m%icipal corporation.
T GO NI - Stk of N @/M/

STATE OF NEBRASKA )
) ss.
COUNTY OF LANCASTER }

The foregoing was acknowledged before me this 'Z day of Apf‘ i ’ )
2006, by Thomas E. White, President of Development of Ridge Development Company,
a Nebraska corporation, as a General Partner of Developments Unlimited, LLP, a

Nebraska limited liability partnership, on behalf %miww partnership.
2 GENGRAL NOTARY-Sate of Nebraska Ag"

o LEO GLASS ’ -
estibems iy Comm, EX5. Aug. 24,2003 Notary Public

-8 -




STATE OF NEBRASKA )
) ss.
COUNTY OF LANCASTER }

The foregoing was acknowledged before me this lZ day of A Pf' L I ,
2006, by John C. Brager, President of Construction of Ridge Development Company, a
Nebraska corporation, as a General Partner of Developments Unlimited, LLP, a

Nebraska limited liability partnership, on behalf of the limited liabjlity partnership.
A GENERAL NOTARY-tate of Nebraska éﬁ;&é@

LEO GLASS Notary Public
ee=inboe Ay Comm. Exp. Aug. 24, 2008

STATE OF NEBRASKA )
) sS.
COUNTY OF LANCASTER )

The foregoing was acknowledged before me this [ 2 day of AD 0 I ,
2006, by John F. Schleich, President of Southview, Inc., a Nebraska corporation, as a
General Partner of Developments Unlimited, LLP, a Nebraska limited liability
partnership, on behalf of the limited liability partnership.

. (ENERAL NOTARY-State of Nehraska xé 0_’ ﬁ Z é 1 %é

o LEO GLASS :
mendibemw Ny Gomm. Exp. Aug. 24, 2008 Notary Public
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COST BENEFIT FOR CITY COUNCIL PROJECTS
Harrison Heights

Center
South of Leighton
CITY COST:

Site Acquisition 0

Environmental Remediation 0

Other 0

Sublotal City Investment 0

ANNUAL REVENUE INTO QUR ECONOMY:

Annual ADDITIONAL property tax $ 1,411,160
City 14.5% $ 204,600
Schools 63.33% $ 893,690
County and other agencies 22.17% $ 312,870

Annual sales tax

Annual lodging tax

Annual payroll

Other $ -

Subtotal Annual Revenue $ 1,411,160

OTHER CONSIDERATIONS:
Sales taxes from construction $ 333,900
Construction labor and materials $ 55,650,000

Number permanent jobs created
Cost to City per permanent job




